I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 11
WEST ACCESS MARI NA, | NC.)
) No. BK 88-30672
Debtor(s). )
)
UNI TED STATES OF AMERI CA)
SECRETARY OF THE ARMY, )
CORPS OF ENG NEERS, )
)
Plaintiff(s), )
)
VS. )
)
WEST ACCESS MARI NA, | NC.)
)
Def endant (s). )

ORDER

This matter i s before the Court ona Mtionfor Relief fromStay
filed by the Secretary of the Arny, Arny Cor ps of Engi neers (" Corps")
and a Motion for Approval of Assunpti on of Unexpired Lease fil ed by
debt or-i n- possessi on West Access Marina, Inc. ("debtor"). For the
reasons cited bel ow, the Court finds that the |l ease may not be assuned
by the debtor and that the Corps is entitled to relief fromthe

automatic stay.
Debt or has operated a mari na on Carlyl e Lake, Illinois since 1968
on prem ses it | eases fromthe Corps. The present | ease, which has a
schedul ed termof twenty-five years, was execut ed on Sept enber 8,
1982. Debtor states that sincethe execution of theleaseit has nmade
several inprovenents includingincreasingthe capacity of the dock
facilities from140 to 366 boats, and t he additi on of a boat repair

facility, a boaters' lounge and a ship supply store.



Inits notionfor relief fromstay, the Corps argues, inter alia
t hat under 11 U. S.C. 8365 (c)(1) atrustee may not assune t he | ease
because appl i cabl e | awexcuses t he Cor ps fromaccepti ng perfornmance
fromanyone but the party which originally signedthelease, andthat
debtor, acting as debtor-in-possession, is not the party which
originally signedthe | ease but rather is essentially the sane as a
trustee in bankruptcy.! The Corps cites the anti-assi gnment statute at
41 U S.C. 815 as the appl i cabl e | awwhi ch excuses it fromaccepting the
debtor's attenpted assunpti on of the | ease. As an alternative, the
Corps cites other statutes and regul ations that giveit authorityto
enter intol eases, such as the one inthe present case, which contain
anti-assi gnment cl auses.

I n response, debtor clains that the anti-assi gnnment st at ut e does
not apply to | eases, only to executory contracts. Debtor further
claims that the authority giventothe Corpstoenter into |l eases does
not transform the non-assignment clauses in those |eases into
applicable | aw for purposes of 11 U S.C. 8365(c)(1).

Generally, a trustee is permtted to assume or reject any
executory contract or unexpired | ease subject only tothe court's

approval. 11 U.S.C. 8365(a). An exceptionto the general ruleis

The Corps also argues that: 1) the |ease termnated prior to
the filing of the bankruptcy and, therefore, is not assumable; 2) it
is wthin the Corps' regulatory power to revoke and term nate the
| ease and the automatic stay does not prevent a governnmental unit
fromtaking action to enforce its regulatory power; and 3) the debtor
must cure all defaults under the | ease before it can be allowed to
assunme it. In light of the Court's decision that debtor is barred by
applicable Iaw from assum ng the | ease, the Court need not address
t hese ot her argunents.



found at 11 U. S.C. 8365(c)(1) which provides:

(c) The trustee may not assume or assign any
executory contract or unexpired | ease of the
debt or, whet her or not such contract or | ease
prohi bits or restricts assi gnnment of rights or
del egati on of duties, if -
(1) (A) applicablelawexcuses a party,
other than the debtor, to such
contract or |ease from accepting
performance from or rendering
performance to any entity ot her than
the debtor or the debtor in
possessi on, whether or not such
contract or |lease prohibits or
restricts assignnent of rights or
del egati on of duties; and

(B) such party does not consent to
such assunption or assignment.

Under 11 U. S. C. 81107(a), the debtor-in-possessionina Chapter 11 case
essentially has all therights, powers and duti es of atrustee. The
debt or-i n-possessionis alsosubject toany of thelimtations ona
trustee. S. Rep. No. 95-989, 95th Cong. 2d Sess. 116, reprintedin 1978
U S. Code Cong. & Adm n. News 5787, 5902; H. Rep. No. 95-595, 95t h Cong.
2d Sess. 404, reprintedin 1978 U. S. Code Cong. & Adm n. News 5963,
6360. Thus, 11 U. S. C. 8365(c)(1) wouldsimlarlyrestrict theright of
a debtor-in-possessionto assune an executory contract or unexpired

| ease. Matter of West Electronics, Inc., 852 F.2d 79, 82 (3rd Cir.

1988); Inre Pioneer Ford Sales, Inc., 727 F. 2d 27, 28 (Ist Cir. 1984).

The words "applicablelaw' as usedin 11l U S.C. 8365(c) (1) nean
"appl i cabl e non-bankruptcy law." H R Rep. No. 95-595, 95th Cong., |Ist
Sess. 348, reprintedin 1978 U.S. Code Cong. & Ad. News 5787, 5963,
6304; S. Rep. No. 95-989, 95th Cong., 2d Sess. 59, reprintedin 1978
U.S. Code Cong. & Ad. News 5787, 5845; Pioneer Ford Sal es, supra.
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Therefore, if applicabl e nonbankruptcy | aw provi des t hat t he Cor ps
woul d have to consent to the assignnent of theleasetoathird party,
i.e., soneone ot her than the debtor or the debtor-in-possession, then
West Access Marina, as the debtor-in-possessi on cannot assune t hat

| ease wi t hout the Corps' consent. West El ectronics, supraat 83. This

prohibitionlimting assunption of | eases is applicableto any contract
or unexpired | ease subj ect to al egal prohibition against assi gnnent.

Id.; Pioneer Ford Sal es, supra.

The "applicable law' cited by the Corps is the anti assi gnnment

statute found at 41 U.S.C. 815 which states in relevant part:

No [governnent] contract....or any interest

therein, shall be transferred by the party to

whom such contract ... is given to any other

party, and any such transfer shall cause the

annul ment of the contract...transferred, sofar

as the United States is concerned.
Debt or argues that this statuteis not applicabletothe present case
because it only prohibits the assignment of contracts while the
assi gnnment of unexpired | eases i s not prohibited. Al thoughthe Court
tends to di sagreewith this argunent,?it need not decide this issue
because there i s ot her applicabl e | awconcerni ng t he assi gnnent of the
| ease.

Under 16 U. S. C. 8460d, the Secretary of the Arnmy i s authorizedto

2Debtor cites Friedman's Saving and Trust Co. v. Shepherd, 127
U S. 494 (1887), in support of its contention that 41 U S.C. 815 does
not apply to |leases. This Court believes that Shepherd is
di stingui shable on its facts. Furthernore, there is recent case |aw
whi ch states that 41 U.S.C. 815 applies to oil and gas | eases. See,
Naartex Consulting Corp. v. Watt, 542 F. Supp. 1196, 1204 (D.D.C.
1982), aff'd. 722 F.2d 779 (D.C. Cir. 1983). This |eaves open the
guestion of whether the |ease in the present case would be subject to
the anti-assignnent statute.




grant | eases of | ands...at water resource devel opnent projects for such

peri ods and upon such terms and for such purposes as he may deem

reasonableinthe publicinterest" (enphasi s added).® The Secretary has

enact ed several regul ati ons concerni ng | eases, including onethat
prohi bits a subl ease or the assignnment of al ease w t hout depart nental
approval . 32 CFR8643-57. The Secretary's authority over | eases has
been del egated to | ocal Corps of Engineer districts pursuant to
| nt er nal Regul ati on No. EP 405-1-2, dated April 1, 1985, and by |l etter
dated July 2, 1981. See, USA's Additional Brief in Support of its

Motion for Relief from Stay, exhibits A and B.

The | ease i nthe present case, which was signed by the District
Engi neer of the | ocal Corps district pursuant tothe previously cited
grant of authority, contains the follow ng provision:

13. The |l essee shall neither transfer nor assign
this | ease nor subl et the prem ses or any part
t hereof, nor grant any i nterest, privil ege, or
| i cense what soever in connectionwiththis|ease
wi t hout permissioninwitingfromthe Dstrict
Engi neer. The provi sions of any subl eases shal |
be subject to prior approval of the District
Engi neer.

USA' s Brief in Support of Motionfor Relief fromStay, exhibit A p. 6.

The di strict engi neer apparently consideredit inthe publicinterest
to put this non-assignability clause in the |ease.

Debt or argues that the nere fact that the Corps had t he authority
to put a non-assignability clauseinthelease does not neanthat the

assunmpti on or assi gnnment of theleaseisrestricted by applicablelaw

SAddi tional statutory authority in support of the Secretary's
right to |l ease property can be found at 10 U. S.C. 82667.
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for purposes of 11 U. S. C. 8365(c)(1). This argunent has essentially

been refuted by the decision of the Fifth Circuit inlnre Braniff

Airways, Inc., 700 F.2d 935 (5th Cir. 1983). One of the questions

facing the Court in that case was whether Braniff, as a Chapter 11
debt or - i n- possessi on, was barred by 11 U. S. C. 8365(c) fromassumngits
| ease of airport termnal space at Washi ngt on Nati onal Airport and then
assigning that | ease to another airline, PSA wthout approval of the
Federal Aviation Adm nistration ("FAA"). The Court found that
appl i cabl e | aw excused t he gover nnent fromaccepti ng perfornmance under
the | ease fromthe assignee, PSA. 1d. at 935.

As the "applicable law, " theBraniff court cited portions of the
Washi ngton Airport Act, 7 D.C. Code 881101-1107, which gives the
adm ni strator of the FAAthe authority to | ease space within the
ai rport "upon such terns he may deemproper.” |1d. The Court al so
cited FAAregul ati ons pronul gat ed pursuant to t he statute which prevent
persons fromengagi ngin comercial activity at the airport w thout
approval of the airport manager. Based on this general grant of
authority, the Fifth Grcuit concluded that no one coul d | ease space at
Nati onal Airport without FAA approval and that, pursuant to 11 U S. C
8365(c), the FAAwas excused fromaccepting perfornmance fromPSA. |d.

The facts inBraniff are anal ogous to those inthe present casein
t hat bot h gover nment agencies, the FAAinBraniff andthe Corpsinthis
case, actedtorestrict the unapproved assi gnnent of | eases under a
general grant of statutory and regul atory authority. Debtor attenpts
to di stinguishBraniff by pointingout that while theBraniff court

raised theissueinterns of assunption and assi gnnent of the | ease,
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only the assi gnnment to PSAwas actual |y deci ded. TheBraniff decision
issilent onthe question of whether the FAAwas excused fromaccepti ng
performance by Brani ff when Brani ff assuned the | ease as debtor-in-
possessi on.

The question of whether a creditor is excused fromaccepting
performance of a contract or unexpired |ease froma debtor-in-
possessi on was finally answered by the Third Circuit intherecently

deci ded case of Matter of West El ectronics, Inc., supra. |Inthat case

t he court hel d that a Chapter 11 debt or-i n-possessi on coul d not assune
a contract where applicablelawdidnot entitle the debtor to assune
t he contract without the governnment's consent and t he gover nnent was
unwilling to give that consent. 1d. at 83.

Debt or, citing Judge Hi ggi nbot hani s di ssent i n\Wst El ectronics,

argues t hat the non-assi gnnent cl ause in the | ease bars t he assi gnnment
of theleasetoawhollyunrelatedthird party but it does not bar the
assunption of the | ease by the debtor-in-possession. Debtor's position
isthat it is basically the sanme entity it was prior tofilingits
bankruptcy petition.

The maj ority of the court inWest El ectronics rejected debtor's

position. They felt that by i ncluding the words "or the debtor in
possession” in 11 U. S. C 8365(c)(1l), Congress "wanted that sectionto
reflect its judgnment that in the context of the assunption and
assi gnnment of executory contracts, a solvent contractor4 and an

i nsol vent debtor i n possessi on goi ng t hrough bankruptcy are material ly

“The debtor in West Electronics was a government contractor.
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distinct entities." 1 d. The decision in West Electronics is

consistent with this Court's holdingthat "the debtor-in-possession,
t hough physically t he same as t he debtor, is conceptual | y separate for

pur poses of bankruptcy law...." Inre Wqggs, 87 B.R 57, 58 (Bankr.

S.D Ill. 1988). Additionally, other courts have hel d t hat debtors-in-
possessi on may not assune contracts or unexpired | eases where
appl i cabl e | aw excuses t he gover nnent fromaccepti ng perfornmance from
an assi gnee and t he gover nnment does not consent to the assunption by

t he debt or-i n-possession. 1 n re Pennsyl vani a Peer Revi ew O gani zati on,

Inc., 50 B.R 640 (Bankr. MD. Pa. 1985); In re N tec Paper

Corporation, 43 B.R 492 (S.D. N. Y. 1984); In re Adana Mortgage

Bankers, Inc., 12 B.R 977 (Bankr. N.D. Ga. 1980).

Debt or next argues that 11 U. S. C. 8365(c) applies only tothe
assi gnnment of personal service contracts. The plain | anguage of the
statute proves that debtor's positionisinerror. The statuterefers
generally to contracts. It does not limt its effect to personal

service contracts. Pioneer Ford Sales, Inc., supra at 29; Brani ff,

supra at 943; Nitec Paper, supra at 494.

Finally, debtor statesthat if thestayisliftedandtheleaseis
term nat ed by t he Corps t hen any chance of successful reorgani zation
woul d be ended and t he Cor ps woul d recei ve awi ndfall inthe formof
t he substanti al i nprovenents debtor has nade on t he | eased prem ses.
Debt or urges the Court to use its equitable powers to avoid such a
result.

As this Court has noted previously, "the bankruptcy court's powers

as acourt of equity donot allowit torewite specific provisions of

8



federal and state |l awconcerning the rights of atrustee or debtor-in-

possession.” lInre Sal emEnergy Supplies and Services, Inc., 92 B.R

361, 364 (Bankr. S.D. Ill. 1988). See also, Inre Waggs, supra at 59.

I nthe present case, 11 U S.C. 8365(c)(1) specificallyrestricts the
right of the debtor to assune t he | ease because appl i cabl e | aw excuses
t he Corps fromaccepti ng perfornmance absent its consent and t he Cor ps
does not consent. Therefore, debtor does not have a |l egal | y cogni zabl e
interest in the lease and it would be an abuse of this Court's

discretiontodeclinetolift the stay. Wst E ectronics, supra at 83-

4.
| T1S THEREFORE ORDERED t hat t he Moti on for Approval of Assunption
of Unexpired Lease filed by West Access Marina, Inc., is DEN ED.
| T1S FURTHER ORDERED t hat t he Motion for Relief fromStay filed

by the Secretary of the Army, Army Corps of Engineers, is GRANTED.

__Isl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: FEebruary 23, 1989




